NOTES

These notes are linked to the text by page number and key phrase. Key phrases enclosed in quotation marks represent exact
wording from quoted material; those without quotation marks are the author’s exact wording. Bracketed language identifies
general topics that do not exactly match wording in the text.

Preface
1 [Franklin Township flooding]: Rick Epstein, “Franklin Township Official Bemoans $12K in Paperwork
to Remove Tree from Creek,” Hunterdon County Democrat, February 17, 2012.
1 US behind other countries: The US ranks 13th in ease of starting a business. See International Finance
Corporation, “Doing Business 2013: Smarter Regulations for Small and Medium-Size Enterprises,”
p.203,
http://www.doingbusiness.org/~/media/GIAWB/Doing%20Business/Documents/AnnualReports/English/DB13-full-report.pdf . In the 2014 edition of the report, the US falls to 20th. See
World Bank, “Worldwide Governance Indicators, 2013 Update: Aggregate Indicators of Governance
1996–2012,” www.govindicators.org: The US ranks behind 20 other countries in terms of
“government effectiveness.”
1 “government must go away completely”: Jon Stewart, in his interview of the author on The Daily Show
with Jon Stewart, Comedy Central, November 18, 2010, http://www.thedailyshow
.com/watch/thu-november-18-2010/exclusive---philip-k--howard-extended-interview.
2 $5 billion to weatherize some 607,000 homes: Michael Grunwald, The New New Deal (New York: Simon
& Schuster, 2012), 305–10. See US Government Accountability Office, Recovery Act: Progress and
Challenges in Spending Weatherization Funds, GAO-12-195 (Washington, DC: GAO, 2011), 5–7,
http://www.gao.gov/assets/590/587064.pdf; Louise Radnofsky, “A Stimulus Project Gets All Caulked
Up,” Wall
Street
Journal,
September
21,
2010,
http://online.wsj.com/article/SB10001424052748704488404575441410775239560
.html?mod=WSJ_hpp_LEFTTopStories.
2 costs taxpayers about 20 percent more: James Sherk, “Examining the Department of Labor’s
Implementation
of
the
Davis-Bacon
Act,”
Heritage
Foundation,
April
28,
2011,
http://www.heritage.org/research/testimony/2011/04/examining-the-de
partment-of-labors-implementation-of-the-davis-bacon-act.
2 the actual total was twelve: US Department of Energy, Office of Inspector General, Office of Audit
Services. Special Report: Progress in Implementing the Department of Energy’s Weatherization
Assistance Program under the American Recovery and Reinvestment Act, OAS-RA-10-04
(Washington,
DC:
US
Department
of
Energy,
2010),
2,
http://energy.gov/sites/prod/files/igprod/documents/OAS-RA-10-04.pdf.

Part I: The Rule of Nobody
The Rule of Nobody
7 [Bayonne Bridge]: Most facts about the Bayonne Bridge process came from interviews with Joann
Papageorgis and review of project files in 2012 and 2013. The final environmental assessment can be
found at http://www.regulations.gov/#!documentDetail;D=USCG-2012-1091-0118. A fact sheet can
be found at http://www.uscg.mil/d1/prevention/bridges/BayonneBridge_FactSheet_ENG_v8.pdf. See
also “Bayonne Bridge Navigational Clearance Program—Draft Environmental Assessment,” US
Coast Guard, January 4, 2013, http://www.regulations.gov/#!documentDetail;D=USCG-2012-10910002. According to the US Coast Guard, the $1 billion Bayonne Bridge project would save an
average of $169 million per year over fifty years.

9 [environmental requirements]: Agency guidelines for the implementation of the National Environmental
Policy Act (NEPA) are issued by the White House Council on Environmental Quality. They are
available at http://ceq.hss.doe.gov/nepa/regs/ceq/toc_ceq.htm.
10 [environmental objections]: Letter dated December 8, 2011, from William J. Schulte (Eastern
Environmental Law Center) to Commander Gary Kasoff, US Coast Guard. See Steve Strunsky,
“Attempt to Raise Bayonne Bridge Roadway Puts Politicians, Environmental Groups at Odds,” Star
Ledger,
July
27,
2012,
http://www.nj.com/news/index.ssf/2012/07/attempt_to_raise_bayonne_bridg.html. For quality of life
in Newark, see “Building Bridges,” Need to Know, PBS, January 18, 2013: video,
http://www.pbs.org/wnet/need-to-know/economy/video-building-bridges/16069;
transcript,
http://www.pbs.org/wnet/need-to-know/uncategorized/transcript-january-18-2013/16072.
11 [Obama expediting the project]: White House, Office of the Press Secretary, “We Can’t Wait: Obama
Administration Announces 5 Major Port Projects to Be Expedited,” news release, July 19, 2012.
11 “shoddy review”: Jeff Tittel from the Sierra Club, as quoted in Steve Strunsky, “Fast-Tracking Raising
of Bayonne Bridge a Bad Idea, N.J. Sierra Club Pres. Says,” Star Ledger, July 20, 2012,
http://www.nj.com/news/index.ssf/2012/07/fast-tracking_raising_
of_bayon.html. See also the December 8, 2011, letter from William J. Schulte to Coast Guard
Commander Gary Kasoff, http://cleanandsafeports.org/wp-content/uploads/2012/07/20111208-CHPsComments-Re-Bayonne-Bridge-Project1.pdf.
12 “a basic impasse still exists”: EPA Preliminary Remarks, Bayonne Bridge Navigation Clearance Project
Preliminary
Draft
Environmental
Assessment,
August
16,
2012,
http://www.regulations.gov/api/contentStreamer?objectId=0900006481218c1e&disposition=attachme
nt&contentType=pdf. EPA repeated its objections in remarks dated December 6, 2012, after the Port
Authority had commissioned a study on the effects of allowing more efficient ships in the harbor.
12 [Coast Guard approval]: US Coast Guard, “Finding of No Significant Impact for Proposed Modification
of the Bayonne Bridge across the Kill Van Kull between Bayonne, Hudson County, New Jersey and
Staten
Island,
Richmond
County,
New
York,”
http://www.uscg
.mil/hq/cg4/cg47/docs/FONSI_SIGNED_9MAY13.doc.pdf.
12 [over eight years for highway projects]: Petra Todorovich and Daniel Schned, Getting Infrastructure
Going: Expediting the Environmental Review Process (New York: Regional Plan Association, 2012),
6, http://www.rpa.org/library/pdf/RPA-Getting-Infrastructure-Going.pdf.
12 [Goethals Bridge]: The Goethals Bridge review began in 2003 and still was not complete in mid-2013.
The Port Authority web page on the Goethals Bridge states that the environmental review was
completed in 2010, after six and a half years. But this statement does not include a variety of related
approvals.
13 [antiquated electrical grid]: US Department of Energy, Large Power Transformers and the U.S. Electric
Grid, June 2012, http://energy.gov/sites/prod/files/Large%20Power%20Transformer%20Study%20%20June%202012_0.pdf. See also US Energy Information Administration, “How Much Electricity Is
Lost
in
Transmission
and
Distribution
in
the
United
States?”
http://www.eia.gov/tools/faqs/faq.cfm?id=105&t=3, and other information in the EIA’s “Frequently
Asked Questions” web page.
14 “rule by Nobody”: Hannah Arendt, “A Special Supplement: Reflections on Violence,” New York Review
of Books, February 27, 1969: “Bureaucracy . . . could be properly called the rule by Nobody. Indeed,
if we identify tyranny as the government that is not held to give account of itself, rule by Nobody is
clearly the most tyrannical of all, since there is no one left who could even be asked to answer for
what is being done.” See also Hannah Arendt, The Human Condition (Chicago: University of Chicago
Press, 1958), 40: “The rule by nobody is not necessarily no-rule; it may indeed . . . be one of its
cruelest and most tyrannical versions.”
15 not by the whim of some official: The traditional limitation of state power is that there must be “no
offense without a law” (nullum crimen sine legem). John Locke’s conception is that the Rule of Law
aimed to “make sure power does not catch us unawares.” See discussion in John Braithwaite, “Rules
and Principles: A Theory of Legal Certainty,” Australian Journal of Legal Philosophy 27 (2002): 47–
82.
15 National Environmental Policy Act: 42 USC § 4331(a) (1969). “The Congress . . . declares that it is the
continuing policy of the Federal Government, in cooperation with State and local governments, and
other concerned public and private organizations, to use all practicable means and measures,

including financial and technical assistance, in a manner calculated to foster and promote the general
welfare, to create and maintain conditions under which man and nature can exist in productive
harmony, and fulfill the social, economic, and other requirements of present and future generations of
Americans.”
15 “Government in all its actions”: Friedrich Hayek, The Road to Serfdom (London: Routledge & Sons,
1944), 75. Hayek stated a similar confined view of the authority of judges: “When we obey laws, in
the sense of general abstract rules . . . we are not subject to another man’s will and are therefore free.
It is because the judge who applies them has no choice in drawing the conclusions that follow from
the existing body of rules and the particular facts of the case, that it can be said that laws and not men
rule.” Friedrich Hayek, The Constitution of Liberty (Chicago: University of Chicago Press 1960), 153.
16 “Let all the laws be clear”: Voltaire, as quoted in John R. Howe, Language and Political Meaning in
Revolutionary America (Amherst: University of Massachusetts Press, 2004), 38.
16 A teacher in Chicago: John Stewart, “Class Disrupted: Disorder and Its Effects on Learning and School
Culture” (paper presented at Common Good Conference, Washington, DC, October 31, 2007).
17 [New York law prohibiting facility closure]: Associated Press, “Gov.-Elect Andrew Cuomo Warns of
Tough
Choices
in
New
York’s
Future,”
November
22,
2010,
http://www.syracuse.com/news/index.ssf/2010/11/gov-elect_andrew_cuomo_warns_o.html. (“‘We’re
paying 30 staff people to baby-sit an empty building,’ Cuomo said.”) See also Russell Sykes, “Unions
v.
NY
Youth,” New
York
Post,
March
22,
2012,
http://www.nypost.com/p/news/opinion/opedcolumnists/unions_ny_youth_spvTW1YdtBR1lUsrfv3jp
L.
17 [Medicare history]: Robert Ball, as quoted in M. G. Gluck and V. Reno, eds., Reflections on
Implementing Medicare (Washington, DC: National Academy of Social Insurance, 2001). Legislative
carelessness was there in the beginning. In the legislative push to create Medicare in 1965, one key
part (reimbursement of doctor’s fees, known as Part B) was inserted over a weekend with no advance
planning, at the instruction of Wilbur Mills, the powerful head of the House Ways and Means
Committee. Staffers simply marked up a standard Aetna policy without, as the main drafter put it,
“appreciating the implications of its basic assumptions” (ibid., 3). See also Robert M. Ball, “The First
60 Days of Medicare,” Journal of the National Medical Association 58: 475–79 (November 1966);
Robert M. Ball, “What Medicare’s Architects Had In Mind,” Health Affairs 14: 62–72 (1995).
17 “energetic gaming strategies”: Theodore R. Marmor, The Politics of Medicare, 2nd ed. (New York:
Aldine Transaction, 2000), 97. See also D. Peter Birkett, Psychiatry in the Nursing
Home (Binghamton, NY: Haworth, 2001), 58: “In the early days of Medicare notorious examples of
‘gang visits’ abounded. The doctor would visit a nursing home containing 100 or more patients, not
leave the administrator’s office, yet charge for having seen all the patients.”
18 [Medicare mud wrestling]: See Steven Brill, “Bitter Pill: Why Medical Bills Are Killing Us,” Time,
March 4, 2013.
18 [Medicare waste]: Robert Pear, “Health Official Takes Parting Shot at ‘Waste,’” New York Times,
December 3, 2011, http://www.nytimes.com/2011/12/04/health/policy/parting-shot-at-waste-by-keyobama-health-official.html: “The official in charge of Medicare and Medicaid for the last 17 months
says that 20 percent to 30 percent of health spending is ‘waste’ that yields no benefit to patients, and
that some of the needless spending is a result of onerous, archaic regulations enforced by his agency .
. . If his estimate is right, Medicare and Medicaid could save $150 billion to $250 billion a year by
eliminating waste, which he defines as ‘activities that don’t have any value.’”
18 70 percent of federal tax revenue: See the Heritage Foundation’s report: William W. Beach and Patrick
D. Tyrrell, The 2012 Index of Dependence on Government, SR-104 (Washington, DC: Heritage
Center for Data Analysis, 2012), https://thf_media.s3.amazonaws.com/2012/pdf/sr104.pdf.
19 [New York City civil service rules]: Stephen Goldsmith and Stephen Dobrowsky, separate interviews by
author, 2011.
19 [federal IT technician]: Interview with affected federal employee, by Betselot Zeleke (a researcher for
the author), 2011.
19 Accountability is virtually nonexistent: Stephen Dobrowsky, interview by author, 2011. In California, a
nurse’s aide who stole money from patients and a hospital employee who beat a disabled patient with
a shoe could not be held accountable. Their firings were overturned by the state Personnel Board,
which determined that the firings were not consistent with “progressive discipline.” See Jack Dolan,

“Little-Known State Board Overturns Employee Terminations,” Los Angeles Times, November 3,
2011.
19 [math on public employees]: The number of government employees in 2011 was 22.3 million (2.9
million federal and 19.4 million state and local). US Census Bureau, “Federal Government Civilian
Employment,” March 2011, http://www2.census.gov/govs/apes/11fedfun.pdf; and US Census Bureau,
“2011 Public Employment and Payroll Data, State and Local Governments: United States Total,”
http://www2.census.gov/govs/apes/11stlus.txt.
The total compensation and benefits of public employees in 2011 (the latest year for which
information is available) was $1,551,439 million ($476,991 million federal, plus $1,074,448 million
state and local). See “Compensation of Employees: Federal General Government
(B568RC0A144NBEA),”
Bureau
of
Economic
Analysis,
March
31,
2013,
http://research.stlouisfed.org/fred2/series/B568RC0A144NBEA; and “Compensation of Employees:
State and Local General Government (B251RC0A144NBEA),” Bureau of Economic Analysis, March
31, 2013, http://research.stlouisfed.org/fred2/series/B251RC0A144NBEA.
The approximate amount spent by government in 2011 (the latest year for which complete
information is available) was calculated by taking all government expenditures at all levels—$5,300.6
billion—and backing out employee compensation ($1,551,439 million) and the major transfer
payments: Medicare ($479,923 million); Medicaid ($274,964 million); Social Security ($724,923
million); and debt service ($577,559 million—$453,987 million federal, plus $123,572 million state
and local), for total remaining expenditures of $1,691,792 million, excluding personnel costs, major
transfer payments, and interest. See Office of Management and Budget, “Historical Tables,” tables
15.2 and 8.5, http://www.whitehouse.gov/omb/budget/historicals, accessed August 2013; and Jeffrey
L. Barnett and Phillip M. Vidal. “State and Local Government Finances Summary: 2011,” G11ALFIN
(Washington,
DC:
US
Census
Bureau,
July
2013),
7,
http://www2.census.gov/govs/local/summary_report.pdf.
20 The failures . . . are hardly surprising: See Philippe Nonet and Philip Selznick, Law and Society in
Transition: Toward Responsive Law (New York: Harper & Row, 1978), 64: “Detaching legal thought
from social reality,” Nonet and Selznick note with academic understatement, works “to the detriment
of practical problem-solving.”
20 [doubling down on rigidities]: See Paul C. Light, Thickening Government: Federal Hierarchy and the
Diffusion of Accountability (Washington, DC: Brookings Institution Press, 1995). Sociologist Michel
Crozier pointed out the tendency of bureaucracy to feed itself in his 1964 landmark study: “Finally,
when one rule prevents adequate dealing with one case, its failure will not generate pressure to
abandon the rule, but, on the contrary, will engender pressure to make it more complete, more precise,
and more binding.” Michel Crozier, The Bureaucratic Phenomenon (Chicago: University of Chicago
Press, 1964), 187. See also James M. Buchanan, The Limits of Liberty: Between Anarchy and
Leviathan (Indianapolis, IN: Liberty Fund, 2000; originally published 1975 by University of Chicago
Press), 91: “If something is wrong, have government regulate it. If the regulators fail, regulate them,
and so on down the line.”
20 [Morristown soup kitchen]: William McGurn, “Government vs. Soup Kitchen,” Wall Street Journal,
November 22, 2011.
21 [Bethesda lemonade stand]: Emily Maltby, “Lemonade Stand Gets Squeezed,” Wall Street Journal, June
17, 2011, http://blogs.wsj.com/in-charge/2011/06/17/lemonade-stand-gets-squeezed. See also Michael
Laris, “Near U.S. Open, Montgomery Tries to Put the Squeeze on Lemonade Stands,” Washington
Post, June 17, 2011, http://www.washingtonpost.com/local/dc-politics/montgomery-tries-to-put-thesqueeze-on-lemonade-stand/2011/06/17/AGJ9fWZH_story.html.
21 [lemonade stand shutdowns across the country]: Erik Kain, “The Inexplicable War on Lemonade
Stands,” Forbes,
August
3,
2011,
http://www.forbes.com/sites/erikkain/
2011/08/03/the-inexplicable-war-on-lemonade-stands. See also Erik Kain, “Twelve-YearOld’s Green Tea Stand Shut Down in Massachusetts,” Forbes, August 25, 2011,
http://www.forbes.com/sites/erikkain/2011/08/25/massachusetts-state-police-shutdown-twelve-yearolds-green-tea-stand.
21 Opening a new restaurant: Diane Cardwell, “A New Team Helps Steer Restaurateurs through a Thicket
of
Red
Tape,” New
York
Times,
December
27,
2010,
http://www.nytimes
.com/2010/12/28/nyregion/28permits.html. The emergency manager appointed to take over bankrupt
Detroit, Kevyn Orr, “found ‘bureaucracy on steroids’—for example, ‘more than two dozen layers of

approval for planning and zoning.’” George F. Will, “Kevyn Orr, Motown’s One-Man
Show,” Washington Post, August 2, 2013, http://www.washingtonpost.com/opinions/george-willkevyn-orr-motowns-one-man-show/2013/08/02/5d0a0672-facd-11e2-a369-d1954abcb7e3_story.html.
22 Retired
scientists
can’t
teach:
See
http://www.theatlantic.com/national/archive/2013/
01/teacher-bar-exams-would-be-a-huge-mistake/267133, citing “Report to the President: Prepare and
Inspire: K-12 Education in Science, Technology, Engineering, and Math (STEM) for America’s
Future,” President’s Council of Advisors on Science and Technology, September 2010,
http://www.whitehouse.gov/sites/default/files/microsites/ostp/pcast-stem-ed-final.pdf. Almost any
volunteer activity for schools or government arouses the ire of public employee unions, who often
claim that volunteers violate union agreements. In Wausau, Wisconsin, for example, the union filed a
grievance to prevent an elderly resident from serving as a volunteer crossing guard for the local
elementary school. See Meg Bonacorsi, “Union Has Issues with Volunteer Crossing Guard,”
WAOW.com, January 27, 2010, http://www.waow.com/Global/story.asp?S=11891208.
22 The inexorable growth of bureaucratic requirements: Stephen Rathgeb Smith, “Civic Infrastructure in
America,” in Civil Society, Democracy, and Civic Renewal, ed. Robert Fullinwider (New York:
Rowman and Littlefield, 1999), 144–45. See also Michael Lipsky, Street-Level Bureaucracy:
Dilemmas of the Individual in Public Services (New York: Russell Sage Foundation, 1980); Robert J.
Chaskin, “Bureaucracy and Democracy in a Community Planning Context,” Journal of Planning
Education and Research 24 (2005): 408–19; and Marc Hertogh, “Through the Eyes of Bureaucrats:
How Front-Line Officials Understand Administrative Justice,” in Administrative Justice in Context,
ed. Michael Adler (Oxford: Hart, 2010), 203–26 (describing how a crime-ridden neighborhood in the
Netherlands was stabilized by giving local officials more autonomy from bureaucratic requirements).
22 to ignore what’s legally required: See Steven Maynard-Moody and Michael C. Musheno, Cops,
Teachers, Counselors: Stories from the Front Lines of Public Service (Ann Arbor: University of
Michigan Press, 2003); and Hertogh, “Through the Eyes,” supra note for page 22, p. 204. See also
Lipsky, Street-Level Bureaucracy, supra note for page 22, p. 71: “To deliver street-level policy
through bureaucracy is to embrace a contradiction. On the one hand, service is delivered by people to
people, invoking a model of human interaction, caring, and responsibility. On the other hand, service
is delivered through a bureaucracy, invoking a model of detachment and equal treatment.”
22 The system wears people down: See Cary Cherniss, Professional Burnout in Human Service
Organizations (Westport, CT: Praeger, 1980). In hierarchical bureaucracies, burnout is often “caused
by emotional drain due to routine, monotony, and lack of control.” Wilmar B. Schaufeli, Christina
Maslach, and Tadeusz Marek, eds., Professional Burnout: Recent Developments in Theory and
Research (Washington, DC: Taylor & Francis, 1993), 132. The first listed cause of “burnout” by the
Mayo Clinic is “lack of control.” Mayo Clinic, “Job Burnout: How to Spot It and Take Action,”
http://www.mayoclinic.com/health/burnout/WL00062, accessed July 2013. For a description of
Pavlov’s experiments, see Michael Polanyi, Personal Knowledge: Towards a Post-critical
Philosophy (Chicago: University of Chicago Press, 1958), 367.
22 “tired of feeling powerless”: Adam K. Edgerton, “Why I Quit Teaching,” Huffington Post, September 5,
2012.
23 “The guy standing there”: Joe Tanner, interview by author, 2008. Leaving soldiers free to make
decisions on the battlefield is a basic tenet of military organization. Since at least the turn of the
twentieth century, the US Army field service regulations have specified that “an order shall not
trespass upon the province of a subordinate. It should contain everything beyond the independent
authority of the subordinate, but nothing more.” Colonel Clinton J. Ancker III, “The Evolution of
Mission Command in U.S. Army Doctrine, 1905 to the Present,” Military Review, March/April 2013,
43.
23 “at least nine-tenths”: Chester Irving Barnard, The Functions of the Executive (Cambridge, MA:
Harvard University Press, 1938), 232.
23 “will give full scope”: Peter F. Drucker, Management, rev. ed. (New York: Collins, 2008), 267. Thomas
Edison put the point his way: “Nothing that’s good works by itself . . . You’ve got to make the damn
thing work.” See generally Harold Evans, They Made America (Boston: Little, Brown, 2004), 169.
24 Centralized legal dictates: Tocqueville talks extensively about the evils of centralized administration.
See Alexis de Tocqueville, Democracy in America, ed. Phillips Bradley (New York: Vintage, 1990),
1:86–92, 2:300–320. He distinguishes between centralized legal goals, which can enhance freedom,
and dictating to people how people meet those goals: “It is especially dangerous to enslave men in the

minor details of life. For my own part, I should be inclined to think freedom less necessary in great
things than in little ones . . . Subjection in minor affairs . . . does not drive men to resistance, but it
crosses them at every turn, till they are led to surrender the exercise of their own will. Thus their spirit
is gradually broken and their character enervated” (ibid., 2:320).
25 “A government ill-executed”: Alexander Hamilton, “No. 70,” in Hamilton, Madison, and
Jay, Federalist, 341.
26 “Policy problems are multiplying faster”: Donald F. Kettl, “Administrative Accountability and the Rule
of Law,” PS: Political Science and Politics 42, no. 1 (January 2009): 16.

Rethinking the Rule of Law
26 The Rule of Law: For a comprehensive account of the Rule of Law, see Brian Z. Tamanaha, On the Rule
of Law: History, Politics, Theory (Cambridge: Cambridge University Press, 2004).
26 [requirements of the Rule of Law]: Scholars and philosophers have posited numerous variations of the
requirements of the Rule of Law. For example, see Lon Fuller, The Morality of Law (New Haven, CT:
Yale University Press, 1969), listing eight factors, most of which I believe can be incorporated into
the doctrines of predictability and nonarbitrariness. See also discussion in Jeremy Waldron, “Is the
Rule of Law an Essentially Contested Concept (in Florida)?” Law and Philosophy, no. 2 (March
2002): 137–64.
27 [the Rule of Law as boundary conditions]: See, for example, Isaiah Berlin, “Two Concepts of Liberty,”
in Berlin, The Proper Study of Mankind: An Anthology of Essays, ed. Henry Hardy and Roger
Hausheer (New York: Farrar, Straus and Giroux, 1998), 236; Michael Oakeshott, “The Rule of Law,”
in On History and Other Essays (Indianapolis, IN: Liberty Fund, 1999), 129–78.
27 Liberals self-righteously cling to the status quo: Representative Keith Ellison (D-MN) in 2013 claimed
that President Obama’s attempts to alter Social Security payment metrics represent an attempt “to
take apart everything that helps make American lives better.” See Lloyd Grove, “Pelosi Joins Obama
as Target of Liberals’ Anger over Budget,” Daily Beast, April 11, 2013.
28 “starving the beast”: See Bruce Bartlett, “‘Starve the Beast’: Origins and Development of a Budgetary
Metaphor,” Independent Review 12, no. 1 (Summer 2007): 5–26.
29 “wise legal policy to use rules”: Joseph Raz, “Legal Principles and the Limits of Law,” Yale Law
Journal 81, no. 5 (April 1972): 841.
29 “peace of mind is promoted”: Tom Campbell, Prescriptive Legal Positivism: Law, Rights and
Democracy (London: UCL, 2004), 36.
29 “This step has enormous virtues”: Cass R. Sunstein, “Problems with Rules,” California Law Review 83,
no. 4 (July 1995): 1022.
29 “rationalized completeness”: Louis L. Jaffe, “The Effective Limits of the Administrative Process: A
Reevaluation,” Harvard Law Review 67, no. 7 (May 1954): 1135.
29 nursing homes in America: See Anita Bercovitz et al., “End-of-Life Care in Nursing Homes: 2004
National Nursing Home Survey,” National Health Statistics Reports no. 9 (October 8, 2008),
http://www.cdc.gov/nchs/data/nhsr/nhsr009.pdf.
30 [nursing home regulations]: All of the state nursing home regulations for Kansas can be viewed online:
Kansas Department on Aging, “Statutes and Regulations for the Licensure and Operation of Nursing
Facilities,”
http://www.hpm.umn.edu/nhregsplus/NHRegs_by_State/Kansas/KS%20Complete%20Regs.pdf,
accessed June 2013. Regulations from other states can also be viewed online, through the University
of
Minnesota
School
of
Public
Health’s
website:
“NH
Regulations
Plus,”
http://www.hpm.umn.edu/nhregsplus, accessed June 2013. In the case of Kansas, none of the
regulations can be waived.
31 “either natural or artificial illumination”: Occupational Safety & Health Administration, “Safety and
Health
Regulations
for
Construction,”
§
1926.26,
https://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=STANDARDS&p_id=10612,
accessed June 2013.
31 [Medicare reimbursement categories]: Anna Wilde Mathews, “Walked into a Lamppost? Hurt While
Crocheting? Help Is on the Way,” Wall Street Journal, September 13, 2011,
http://online.wsj.com/article/SB10001424053111904103404576560742746021106.html. See also

the Wall Street Journal’s interactive web page “A Code for What Ails You”:
http://graphicsweb.wsj.com/documents/MEDICALCODES0911/#term=Bitten.
32 [day care center rules]: Tim Hoover, “Early State Proposal Would Ramp Up Rules for Child Care
Centers to Earn License,” Denver Post, July 12, 2011.
32 thirty-seven pages of regulatory fine print: See Rules Regulating Child-Care Centers (Less than 24Hour Care) (Denver: Colorado Department of Human Services, Division of Child Care, 2012), 29,
http://www.colorado.gov/cs/Satellite?blobcol=urldata&blobheadername1=ContentDisposition&blobheadername2=ContentType&blobheadervalue1=inline%3B+filename%3D%227.702+Center.pdf%22&blobheadervalue2=a
pplication%2Fpdf&blobkey=id&blobtable=MungoBlobs&blobwhere=1251820002192&ssbinary=tru
e.
33 [Maryland school rules]: Eric Owens, “Maryland School District Outlaws Hugging, Homemade Food,
Pushing
Kids
on
Swings,” Daily
Caller,
March
19,
2013,
http://dailycaller
.com/2013/03/19/maryland-school-district-outlaws-hugging-homemade-food-pushing-kids-onswings.
33 “eliminate[d] the human element”: David Kairys, “Searching for the Rule of Law,” Suffolk University
Law Review 36, no. 2 (2003): 319.
34 “if the laws be so voluminous”: James Madison, “No. 62,” in Hamilton, Madison, and Jay, Federalist,
304.
34 Modern law is too detailed: The logic of rationalized completeness drives rules light-years away from
information that might be useful to a real person or problems. The worker safety regulations require
thick volumes of “material safety data sheets,” known as MSDS, to be accessible to all workers for all
products that might be hazardous in any way, without distinguishing remote from realistic dangers.
An MSDS sheet on bricks (mandatory for construction sites) helps workers identify a brick (a “hard
ceramic body . . . with no odor”) and provides its boiling point (above 3500 degrees Fahrenheit),
among other useless information. See Philip K. Howard, The Death of Common Sense: How Law Is
Suffocating America (New York: Random House, 1994), 12–15, 36–38.
34 “Some of the standards are completely forgotten”: John Braithwaite and Valerie Braithwaite, “The
Politics of Legalism: Rules versus Standards in Nursing-Home Regulation,” Social & Legal Studies 4,
no. 3 (1995): 320.
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Part II: Restoring Human Control of Democracy
Democracy without Leaders
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Appendix: Bill of Responsibilities—
Proposed Amendments to the Constitution
181 Historians of public service believe: See, for example, Commager, American Mind, supra note for page
132, pp. 310–35. Ibid., 318–19: “The remedy for corruption was so obvious that it scarcely
requisitioned political theory—the purification of politics, more commonly called civil service reform
. . . Good government . . . would follow axiomatically from the merit system . . . They had no real
faith in democracy . . . They were, in short, incapable of understanding the real nature of the fight that
was going on around them . . . An aura of unreality hangs over their history.” Commager concludes
that the “approach of the civil service reformers was clearly bankrupt” and quotes Walter Lippmann
for the proposition that mechanical bureaucratic systems were hopeless, and that public choices must
be made by real people, asserting their values in the political and cultural context of the time:
“Because we have insisted on looking at . . . governing as a routine . . . politics has such a unreal
relation to actual conditions . . . We have hoped for machine regularity when we needed human
initiative and leadership.” Ibid., 320. See also Van Riper, History of the United States Civil
Service, supra note for page 158, pp. 533–64: “In any evaluation of the American civil bureaucracy it
is crucial to understand that it is a political institution” (p. 562); “the great institutional curses of the
federal service at the present time are over-centralization, over-proceduralization, overdepartmentalization, and a much too rigid position classification system” (pp. 557–58); “neutrality
and professionalism are extremely useful types of internal as opposed to external controls, but they
are frail reeds in times of crisis and only modestly helpful during the ordinary course of events” (p.
551). Van Riper calls for a “representative bureaucracy . . . in which there is a minimum distinction
between the bureaucrats . . . and the community . . . and [its] expectations of government” (p.552).
For democracy to function, Van Riper concludes, we must develop an effective way of attracting,
inspiring, and managing public employees: “He who administers the law is often more important than
the law itself” (p. 533).

